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Introduction

Under the Western Water Policy Review Act of 1992,' Congress directed the
President to undertake a comprehensive review of federal activities in the
nineteen western states which directly or indirectly affect the allocation and
use of water resources—whether surface or subsur-face—and to submit a
report of findings and recommendations to the congressional committees
having jurisdiction over federal water programs.? Pursuant to this Act, the
twenty-two member Western Water Policy Review Advisory Commission
(Commission) was formed.®> The Commission is composed of ten members
appointed by the President (including the Secretaries of the Interior and the
Army) and twelve members of Congress serving ex officio by virtue of being
the Chairmen and ranking minority members of six Congressional
committees and subcommittees.

The purpose of the Commission was to perform a two-year comprehensive
review of federal activities in the nineteen western states regarding the
coordination of federal and local water policy objectives. The legislation
authorizing the Commission noted that at least fourteen federal agencies
have water-related responsibilities, resulting in "unclear goals and an
inefficient handling of the Nation's water policy." The legislation also noted
that the conflicts between competing goals and objectives of federal, state,
and local agencies and private users are particularly acute in the nineteen
western states.® In particular, Congress noted that the federal government
recognizes its "trust responsibilities to protect Indian water rights and to
assist tribes in the wise use of water resources."®

As part of its legislative mandate, the Commission held a series of meetings
and workshops across the west, compiling reports and testimony that will
become part of the record of the Commission. This document summarizes the
proceedings of the Commission's meeting in Phoenix, Arizona on March 17-
18, 1997. The meeting, titled Indian Water 1997, Trends and Directions in
Federal Water Policy: Implications and Opportunities for Tribal Action
Forum, was organized for the Commission by Richard Trudall, the Executive
Director of the American Indian Resources Institute. During the meeting,
the Secretary of the Interior, tribal leaders, government officials, and Indian
water law experts identified trends in the federal government's approach to
protecting tribal water resources, and then proposed recommendations for
improvements in federal policy in this area.

This report is intended to provide the reader with the essence of the meeting
in a condensed format. The Secretary of the Interior's and the keynote

! Pub. L. 102-575, Title XXX, §83001-3010, 106 Stat. 4693-4698 (codified as amended in
scattered sections of 43 U.S.C.).

2 pub. L. 102-575, Title XXX, § 3003(a).

3 Pub. L. 102-575, Title XXX, § 3004.

4 Pub. L. 102-575, Title XXX, § 3002(5).

5 Pub. L. 102-575, Title XXX, § 3002(6).

5 Pub. L. 102-575, Title XXX, § 3002(9).
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speakers' formal addresses are provided verbatim. Other speeches and
guestions, answers, and general comments over the two days have been
summarized. The author has expended significant effort to ensure that the
substance of all such comments are clearly represented in this work.

The complete transcript is 240 pages in length and will be preserved as a
permanent record of this meeting.
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Session I: Western Water Trends and Directions

Tribal Water Issues and the Changing Policy Landscape
David H. Getches’

Protection and stewardship of tribal resources depends on knowing the
political landscape as well as the natural landscape. Water is a resource that
defies geographic boundaries—reservations, state, or national. Thus,
understanding hydrology and geology—the physical landscape—is essential.
And since water is a public resource subject to private rights, it belongs to
everyone. Everyone has a stake in water decisions. And as public and private
values in water change, so too does the policy landscape. Successful tribal
water management today, of course, means having expertise in the science of
hydrology. Likewise, it means having expertise in water policy. To care well
for water, and to get the fullest benefit from it, requires that tribal leaders
understand what others seek to do with the same resource. They also need
to stay aware of the pressures on public policy affecting water. The
pressures for change have never been greater.

Hydrology has developed and evolved gradually, as science usually does,
building logically as new knowledge accumulates. Water policy, however, has
developed differently. The prior appropriation doctrine in the west developed
in response to economics and social conditions. It was invented to meet the
needs of miners. In the mountains of northern California it was necessary to
take water long distances, to get it from lands that were owned by the federal
government, and have some certainty that no one else would take it. The
prior appropriation doctrine was created to fill the bill. Then the doctrine
was adapted to meet the needs of settlers moving west. Farmers, as well,
found it useful to be able to transport water to lands that were away from the
stream. They needed the certainty that the "first in time, first in right" rule
gave them to secure their investments. All that was required for a water
right was to take the water—to divert it from the stream.

Sporadic changes were made in the prior appropriation law to accommodate
new circumstances. For instance, there was a need to lock in a water right to
attract the investments needed for dams and canals that took many years to
build before water could actually be diverted from the stream and put to use.
So an exception was made to the apparently fundamental diversion
requirement. Such changes were episodic, and most responded to a

" Raphael J. Moses Professor of Natural Resources Law, University of Colorado School
of Law, Boulder, Colorado.
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utilitarian ideal that water should be used as fully as possible to produce
wealth. That was the ethic of society in the West in the mid-nineteenth
century.

Now, in a surge of activity, western water policy is changing in a number of
ways. Itis fair to say that there never have been so many changes and
complications in water policy as we are experiencing today. The policy
revolution started in the 1980s, and continues apace today.

My message is that there is a west-wide revolution in water policy and that
tribes are part of it. Moreover, for tribal survival, tribes must understand
their role in the revolution, its potential for tribal survival and success, and
ultimately, how to take a leadership role in the trends that characterize
western water policy as we approach the twenty-first century. These trends
are:

= conservation and efficiency in water use,

« adifferent future for structural solutions,

= water marketing,

= environmental protection and sustainability, and
= institutional reform.

These trends are driven by two powerful and inexorable forces in the new
West: demographics and attitudes.

The demographic changes in the West today are more dramatic than those in
any other period of the nation's history—even more than the big shifts that
occurred with the opening of the West, with homesteading, and with the post-
World War Il boom. We have now passed the tipping point, and more than
half the population in the nation is located west of the Mississippi. The West
is, indeed, the most urbanized region in the country, with a greater
proportion of people concentrated in cities than in any other part of the
country. The movement to the cities is emptying out much of rural America.

As these growing, thirsty cities search for new water supplies, they are
creating unprecedented pressures on rivers and streams. Furthermore, a
nation with a proud agricultural tradition now finds itself in the midst of
surpluses and is asking how to produce less food. Agricultural water is worth
comparatively much less than municipal water, and so it is being targeted by
the cities as a ripe source.

The same streams and lakes that supply the cities are coveted as
playgrounds. They make the West what it is (or certainly what it historically
was), and westerners want to be near water in its natural state. This
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demand for flowing water plus the demand to move more water to urban uses
create an enormous tension: The urbanized westerner wants water for lawns
and hot tubs, but also for fishing and river rafting.

Attitudes are changing in the West as well. No longer is the "typical”
western attitude one of wanting to exploit all resources for their most
utilitarian potential. There is a growing appreciation of ecological realities.
The idea of the interconnectedness of all things is no longer strange, and
even four-dollar words like "sustainability” and "ecosystem™ are part of
regular conversation in the West.

Once, a conference on Indian water rights could be spent exploring the
history, nuances, and latest developments in the Winters doctrine. We still
care about those things, but as the agenda for this forum indicates, our focus
is on the future, on "trends and directions.” There is a constantly changing
policy landscape that must be studied and understood. So let's look at the
trends in western water policy that I outlined and see what they mean for the
new West and, in particular, how they implicate Indian tribes.

Conservation and Efficient Water Use

All of western water law under the prior appropriation doctrine is premised
on the concept of beneficial use. The flip side of beneficial use is waste.
Rights to use water depend on putting it to beneficial use. Thus, there can be
no right to waste water under our system of laws.

As notions of waste and inefficiency change, so does the concept of beneficial
use. A use that qualified as "beneficial” at the turn of the century may now
seem wasteful. Tightening the standards that states use to define
waste—and denying new water rights to the extent that proposed uses do not
meet standards of efficiency—is increasingly likely. Even old water uses,
long ago established as beneficial, but no longer efficient given modern
technology, may be vulnerable. And there is an incentive for water users to
police one another to ensure that the resource is being used wisely; if senior
rights are pared down to eliminate inefficiency or waste, more water will
become available for junior users.

Once, any economic use was considered "beneficial." Today, states are
looking harder at uses, old and new, and asking: "Are they truly beneficial?"
"Is the use really efficient?" "Is the means of diversion reasonable and
appropriate?"

For tribes denied water from a stream where there are established non-
Indian uses, it may be appropriate to urge, even in state agencies and courts,
that such uses be confined to the amounts of water that would be necessary,

5
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if efficient diversion works were used and reasonable uses were made of the
water. If water is freed up from non-Indian uses by enforcing the beneficial
use requirement, more may become available to satisfy tribal needs, from
fisheries to farms. Tribes have a right to insist that uses be reasonable and
beneficial in the state system and to help bring the state systems into the
Twenty-First Century—or at least, into the Twentieth.

Structural Solutions: Tribes Need Water Facilities

It is often said that we have reached the end of the big dam era. | would be
surprised if the Western Water Policy Review Advisory Commission
publishes a report without saying just that. While the statement is generally
true, there are exceptions to the conclusion that the nation is finished
building dams. Indeed, before policy makers totally dismiss structural
solutions to water supply problems, tribes might well say: "Not so fast!"

The tribes' place in most of the trends in western water policy is squarely in
the mainstream—as participants and leaders. When it comes to water
facilities, tribes are in a different position: they are the exception. Unlike
western irrigators or cities all over the nation who benefit from water
developed, treated or distributed with the assistance of federal financing,
unlike shippers using federal locks and dams, and unlike populations
protected by federal flood control facilities, tribes by and large have been left
out of the nation's water development largesse. While the rest of the nation
was dipping into the pork barrel, the tribes stood by and saw the barrel
repeatedly refilled with tribal water.

Not only were the tribes denied most of the benefits of the nation's water
development programs, their water was used to fill the dams and canals built
for non-Indians. The National Water Commission recognized this 24 years
ago. Its report concluded:

Following Winters, more than fifty years elapsed before the Supreme
Court again discussed significant aspects of Indian water rights.
During most of this fifty-year period, the United States was pursuing a
policy of encouraging the settlement of the West and the creation of
family-sized farms on its arid lands. In retrospect, it can be seen that
the policy was pursued with little or no regard for Indian rights and
the Winters Doctrine. With the encouragement, or at least the
cooperation, of the Secretary of Interior—the very office entrusted with
all Indian rights—many large irrigation projects were constructed on
streams that flowed through or bordered on Indian reservations,
sometimes above, more often below the reservations.
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With few exceptions, the projects were planned and built by the federal
government without any attempt to define, let alone protect, prior rights
that Indian tribes might have had in the waters for the projects.®

Thus, much western water development has occurred at the expense of
tribes. So the tribes have involuntarily subsidized non-Indian development
of the very streams claimed by them. It was for this reason that the National
Water Commission concluded that, "In the history of the United States
government's treatment of Indian tribes, its failure to protect Indian water
rights for the use of the reservations it aside for them is one the of the sorrier
chapters."®

Today, tribes cannot make a convincing case that Congress should spend
obscene amounts of money to build big, lavish, and wasteful projects on their
behalf. But they do have a strong, equitable case for serious consideration of
their needs for construction funds. Many tribes lack adequate or potable
drinking water supplies. On some reservations, only non-Indians get the
benefit of so-called Indian irrigation projects. In most of Indian country there
are no irrigation projects at all. To develop tribal agricultural water would be
to give reality to the tribes' paper claims to water.

Of course, delivery of wet water to tribes could cut into the supplies for non-
Indians who have junior rights, especially in dry years. Is this a reason not to
proceed with projects for tribes? We must ask whether a senior non-Indian
appropriator would hesitate to develop and use water just because it would
harm the value or reliability of a junior appropriator's supply? Of course not.
So why should the United States—the trustee for Indian land and
water—hesitate to give value to Indian water rights because it would lessen
the value of non-Indian water uses? It is contrary to the way non-Indian
appropriators think about developing and using their rights, and it is
contrary to the fiduciary obligations of the government to Indian tribes to
hesitate to develop Indian water just to protect junior water rights holders.

In some cases, tribes can also benefit from existing federal water
development—obviating the need to build new projects. There is a trend
toward reoperating and re-tooling existing facilities to accomplish new
purposes, such as fish and wildlife and recreation. As the Bureau of
Reclamation and other federal agencies consider how to make uses of
projects that were not contemplated when the projects were built, solving
Indian water problems should be high on their list of possible new uses.
These facilities were built for a different era, but they now have the potential

8 See U.S. National Water Commission, WATER POLICIES FOR THE FUTURE: FINAL REPORT
TO THE PRESIDENT AND TO THE CONGRESS OF THE UNITED STATES 474-75 (1973).
o 1d.
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of being useful to tribes. Water can be released from them for all kinds of
reservation uses, including agricultural, municipal, and industrial. Moreover,
instream flows can be maintained to protect and perpetuate a tribal fishery.
Power can be generated and the revenue made available to

tribes. All of these devices need to be considered as we have second thoughts
about how the existing big federal water projects ought to be operated and
used in the future.

Water Marketing

Fiscal conservatives and environmentalists have joined in urging that water
be subject to market forces. They argue that some of the problems of
economically inefficient use of water can be solved if water that is in excess of
present needs of one user is leased or sold to others who are willing to pay to
use it now. A farmer will not continue using six acre-feet per acre of
irrigation water if he or she can raise the same crops with four acre-feet per
acre and sell the other two acre-feet to a nearby city for cash.

For some tribes, water marketing can offer the possibility to achieve
significant financial returns, where now they receive little or none from their
water resources. Consider a tribe that uses, or allows a non-Indian lessee to
use, water to grow crops on marginal reservation land, receiving little in
return for it. Or consider the tribe with great water rights claims but with no
facilities to deliver water to the reservation. If the tribe can sell, on an
annual basis or for a longer term, the right to use water off the reservation, it
could return a bounty to the tribal treasury to be used for tribal needs. Of
course, the decision to trade water for money can be soundly rejected if the
water is needed for cultural or spiritual purposes, or if the tribe needs it to
support the reservation's economic base.

Virtually all of the dozen most recent Indian water settlements have some
provision allowing limited water marketing. This gives tribes the option of
using some of their water on or off the reservation. It gives them the benefit
of their water rights whether or not they have an immediate need for on-
reservation use. But, | must ask why these water marketing rights in the
settlements have been so limited. Non-Indian water rights under the prior
appropriation doctrine are always transferable. That is inherent in the water
right. Tribes are told to play by the rules, to quantify their water rights and
determine priority dates in state court, to fit their rights into the prior
appropriation system. Then, when they do quantify them in a settlement,
Congress attaches conditions to reduce the value of their rights by making
some or all of them non-transferable.

There is simply no principled basis for limiting the leasing or other transfer
of Indian water rights, while every other water rights holder in the West can

8
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move water around freely to the extent that no other water rights holder is
injured. No one pretends that this limitation in settlements is for the
protection of tribes or future generations of Indians. Tribes, after all, are
capable of deciding whether, and for how long, to let their water be used by
others. To prohibit them from doing so leaves Indian water unused in many
streams, so that it can be used for free by non-Indians. At best, limits on
tribal water marketing are a ruthless means to attain an economic
advantage; at worst they constitute racial discrimination.

It is surely time for tribes to consider profitable arrangements for getting the
benefit of their solid share of rights to western water. Leasing and
marketing can then be added to the tribal toolbox of options. This process
holds the potential to bring tribal economic experts and businesspeople to the
table to compete for the advantages and values that their resources hold.

But to make this option a reality and to open the door to western water
markets for tribes, a basic inequity must be removed.

Isn't it also time to enact legislation allowing tribes the sovereign and
proprietary authority to lease their water for on or off-reservation uses for a
set term? Tribes have long had authority to lease their lands, subject only to
secretarial approval. Why shouldn't water rights be treated the same way?

Environmental Protection and Sustainability

The sorry state of the nation's rivers and aquatic systems is a notorious
tragedy. Much of it is the result of water uses and water facilities that were
enabled by laws and policies that allowed degradation of quality, damming
and other obstructions, and depletion of flows. The northwest salmon crisis,
for instance, was created by all these causes.

For tribes, the ecological crisis caused by water pollution and development is
compounded. The fishing tribes have seen their economic livelihood and
cultural core destroyed. Reservations like Fort Berthold and others were
inundated for the benefit of the barge industry and irrigators far away. In
all, five of the Missouri River mainstem dams in North and South Dakota
destroyed 550 square miles of Indian reservations and displaced more than
900 reservation families. The Fort Peck dam in Montana displaced

350 families. So much water was drawn away from Pyramid Lake that its
legendary fishery, part of the Paiute's culture, was pushed to near-extinction.
In case after case, federal money was spent to subsidize non-Indian
development and wreak damage on Indian tribes.

It is in the tribes' interest to reverse this history of habitat destruction and
realize the potential of their resource base as guaranteed in treaties and
inherent in the nation's promise that they would have reservations that could

9
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be perpetual homelands. A treaty that promises a fishing right implicitly
promises enough water of sufficient quality to sustain a fishery.

The Endangered Species Act (ESA) has emerged as one of the West's primary
water laws. Of course, it is not a "water law" in the usual sense. In fact,
however, it determines the fate of water development as decisively as any
state's water law. It can force a federal dam to change its operations to
protect endangered salmon. It can stall a project planned to develop tribal
water, in order to ensure that the habitat of endangered fish is spared.

In some cases, the Endangered Species Act can be a tool for protecting tribal
treaty rights. In others, it may be an obstacle to realizing tribal rights. The
goal should be to discover ways in which the ESA can be used to a tribe's
benefit, and to insist that the federal government not apply it in ways that
cast unfair and inappropriate burdens on the tribes. What happens when an
endangered species can be preserved in a variety of ways? For instance,
species preservation may present a choice between curtailing non-Indian
diversions and preventing a tribe from developing its senior water right? It
seems reasonable to anyone who understands the trust relationship in
Indian law (not to mention a senior call on the water) that tribal rights must
have first call on the government's loyalty. Typically, however,
tribes—Ilacking political clout—got their opportunity to develop water later
than their non-Indian neighbors. They should not be disadvantaged by this
injustice of history. The rule should be: a reasonable exercise of Indian
senior reserved water rights will not be curtailed by the ESA until all
reasonable opportunities to limit non-Indians with junior rights have been
exhausted.

Tribes have an obligation to preserve species, of course. But they should be
held to their just share of solving the problem, an obligation proportional to
their contribution to the problem relative to the others' contributions.

The notion of sustainability is increasingly accepted by policy-makers.
Human uses that touch the land gently and respectfully are now preferred in
discourses over resource use. There is a recognition that humans are part of
ecosystems—participants, harvesters, and protectors. No longer do most
enlightened people think that it is legitimate to exploit resources without
regard to the consequences. This widespread awareness suggests some
intersection with the traditional values of many tribes. There is a tendency,
however, to capture and define the idea of sustainability as if it were created
on Earth Day and to fail to realize the tribal roots and understanding of this
issue. In a national partnership with tribes, the ideal of sustainability,
including protection of endangered species and all the rest of our nation's
resources can be genuine, reciprocal, and beneficial to all.

10
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Institutional Reform

The trend in water law throughout the West is away from rigid rights and
strict enforcement and toward improved management. The tribes' role in this
trend is significant. Tribal control (local control) of water also fits with the
ideal of watershed management. Tribes participate at this level as well.

It is a fundamental tenet of Indian law that Indians can control the people
and territory within their reservations. In the exercise of sound stewardship
and their sovereign powers, tribes enact and enforce water codes.
Unfortunately, the approval of these codes by the United States government
has been stalled by a moratorium that has been in effect since June 1975.
More than two decades ago, a few western states successfully put political
pressure on the Department of the Interior, and the moratorium they
achieved persists today. The moratorium responded to the concerns that
tribes would manage water in ways that were contrary to the interests of
non-Indian water users. Tribes themselves may be able to overcome the
moratorium problem without a change in federal policy. They can simply
amend their tribal constitutions to remove the requirement of secretarial
approval of those codes. The Secretary apparently will approve this
amendment. Does this mean that there is no policy problem? Thereis a
policy problem so long as the trustee reaffirms, year after year, by its
inaction, that it will not approve tribal water codes. Maybe this refusal does
not rise to the magnitude of a breach of trust, but it is at least a timid
politically response. It ignores the contributions that tribes can make to the
overall improvement of water management in the West.

Many tribes have adopted laws that enable them to control water quality as
allowed under the federal Clean Water Act. History will record with favor
the steadfast insistence of the Isleta Pueblo that the city of Albuquerque
treat its sewage, and the efforts of the Salish and Kootenai tribes of the
Flathead nation to preserve the purity of Flathead Lake. These are not
excesses or unreasonable assertions of tribal authority, but exercises in
sound stewardship and other tribes should follow their examples. | presume
that the Supreme Court will uphold the EPA's approval of the Isleta water
guality program.

The interconnectedness of what happens throughout a watershed from
headwaters to estuaries and from peak to peak is being reflected in a trend
throughout the West. The trend is toward watershed management. People
within drainages are joining together to solve their own water problems.
Tribes, when given the opportunity, have well-managed entire drainages
encompassed within their reservations. The Warm Springs effort at
integrated resource management—management of all resources in the
reservation environment for generations into the future, is a good example.

11
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The greater recognition of the role of watersheds is pervading all of water
law and policy. These efforts are informal, mostly outside government
frameworks. They are processes that work from the grassroots up. Most
importantly, they have proved capable of solving some complex problems that
state and federal governments had not effectively addressed. Where tribes
have been involved in these efforts they have made a signal contribution. For
instance, on the Zuni River, a lawsuit was settled by creating a fund for the
Zuni tribe to rehabilitate land in the Zuni watershed. The tribe realized that
it needed the cooperation of state and private land owners upstream in the
same watershed. They enlisted that cooperation, and today there is an
Indian-non-Indian, public-private, cooperative effort to improve the
watershed. It is succeeding with tribal leadership. Another example arises
on the Jicarilla Apache Reservation, where the tribe has participated in the
Rio Puerco Management Committee to solve non-point source problems in
that watershed. These are just two of the many examples that can be drawn
from around the West. They demonstrate tribal leadership, working at the
forefront of the revolution in western water policy by participating in new
institutions.

In each of the policy areas | mentioned—water conservation, structural
solutions, marketing, environmental protection, and institutional
reform—tribes are implicated. They can and should take their place as
participants and leaders. The revolution is about tribes and tribal water as
much as it is about the future of the West.

12
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State Basin-Wide Adjudications: The Impact on Tribes

Susan M. Williams*°

Today | would like to comment on the state general stream adjudications.
First, though, I would like to make a couple of points as a backdrop for that
discussion. One is that there is very important federal trust responsibility at
issue here, but the trust responsibility is not well-defined. Where did it come
from? Federal trust responsibility to Indian tribes dates from a very early
United States Supreme Court decision from an early 1800s case called
Cherokee Nation v. Georgia.'*

In Cherokee Nation, the United States Supreme Court outlined the federal,
tribal and state relationship under the United States Constitution. In
outlining the relationship between tribes and states, the Court held tribes
and states to be separate sovereigns, with the tribes deriving their
sovereignty from their inherent sovereignty existing since time immemorial
and the states deriving their sovereignty from the United States
Constitution. Moreover, the Supreme Court said that the United States
Government must serve as a guardian and a ward in its relationship with
Indian tribes. In a very interesting decision from a legal point of view, the
Supreme Court held that when the United States conquered territory from
Indian tribes around the country, the United States essentially took the
underlying fee title to the Nation's land as a way of divesting other
sovereigns from any sort of ownership or proprietary entitlement to this
country. By taking fee title to all of this country, the United States undertook
an obligation with respect to Indian tribes to protect them in their uses of
their land. Finally, the United States took on the role of being the sole
government empowered to deal with Indian tribes.

As such, the State of Georgia was held to have no power, whatsoever, in the
Cherokee Nation Reservation absent Congressional consent. In its decision,
the Supreme Court said the United States, in its guardian/ward relationship,
has a general trust responsibility to preserve and protect tribal land, and—I
would argue—to protect tribal sovereignty over tribal lands. The United
States, in its relations and treaties with Indian tribes, took on that
guardian/ward obligation to protect that tribal character as well as to protect
the tribes' right to own and possess water.

Well, it wasn't for many years—in fact, until the 1980s—that the United
States Supreme Court really described the Federal government's trust
responsibility in more detail. There have been a number of cases over the

10 Attorney at Gover, Stetson & Williams, P.C. in Albuquerque, New Mexico.
1 30U.S.1(1831).
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years in which the United States has been held liable in the United States
Claims Court for a breach of trust because it failed to protect Indian water
rights. But there have not been many cases in this jurisprudence, except
where an Indian tribe (in Arizona, for example) had been using water for a
farm project and then upstream juniors started developing their farms and
taking that water. Here the United States has been liable in money damages
for breach of trust, for failure to stop those upstream diversions that had
caused the tribal farm project to go under.

But over the years there have only been a couple of cases in the Claims Court
on this subject. It was not until the early 1980s that the U.S. Supreme Court
asked and answered the question, "under what terms and conditions will the
United States be liable for a breach of its trust responsibility to Indian
tribes?" It did so in a set of companion cases called United States v. Mitchell.*

In those cases, the Supreme Court held that in order for the United States to
be liable in money damages, there has to be an obvious waiver of the United
States' sovereign immunity from suit, even if there is a claim that the United
States breached its duty to the Indian tribes to protect their water rights or
their water resources.

The United States Supreme Court further held that the Tucker Act, which is
the general statute for the Claims Court itself, isn't a sovereign immunity
waiver. Instead tribes must look elsewhere to see whether the United
States, regardless of the fact that it has a fiduciary duty, intends to allow
itself to be sued for breach of its duty.

In United States v. Mitchell, the Supreme Court held that since the United
State is general trustee to Indian tribes, if there is a trust that we can
demark or describe, then there is going to be relief in monetary damages
where the United States has breached that trust. Well, then how do we
know that there's a trust that gives rise to monetary damages?

The Supreme Court gave two answers: Monetary damages are appropriate
when Congress expressly addresses the breach of trust and Federal liability
for monetary damages in a statute, or where the United States undertakes
virtually daily supervision of the tribal trust asset. In the latter instance, if
the U.S. mismanages the tribal resource, it will be liable in monetary
damages for breach of its trust.

So | think it's very important for this Commission to address, head-on, the
United States' trust responsibility to preserve and protect Indian water
rights, because there is monetary damage relief hanging out there for failure

12 463 U.S. 206 (1983).
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to do so. I think it is an important policy matter for the United States, as
much as it is important to Indian tribes and other citizens that depend on the
water resources, to have Indian water resources protected.

One other initial point I want to emphasize—not only as an attorney who
represents tribes in the water cases, but also as an Indian person who was
born and raised on Indian reservations—is that our water rights vest as of
the creation of the reservations or since time immemorial in the case of the
aboriginal water right.

So our water right is a property right under U.S. law dating way back. The
problem is that water right has not been quantified. As a consequence of
that failure, a lot of non-Indians, many of whom, not all, but many of whom
are innocent, came along and started diverting waters and streams that they
had no idea belonged to Indian tribes.

That is a very severe problem. We'll hear about it in Indian water
settlements. It's a very complicated thing today to do an Indian water
settlement because you can't find the water. If your assumption in the
settlement is that the existing non-Indian user should be protected—and
there are lots of ways to try to create water, including conservation and
otherwise—but the simple fact of the matter today is that providing the full
amount of the tribal entitlement is very difficult to accomplish. There is a
horrible inequity and unfairness in this fact, complicated further by a world
view about water that's very different throughout the West, which is very
hard to describe.

I don't want to over-generalize or over-romanticize the points of view here.
But there still is, in my view, an attitude throughout the West among non-
Indians that water is something to be possessed, to wring the most value out
of—every single cent and dollar out of it—and make the West a better
economy.

In contrast, the tribal people, by and large—while they will use water for
their needs—still view water as a very sacred resource. Tribal people
consider water to be a living being in a way; one that should be protected and
valued for all time. "For all time" is very important, because in these general
stream adjudications, what we are doing is quantifying an Indian water right
for all time. That's a scary idea—forever—for these Indian tribes and their
present and future water rights.

You can imagine from the non-Indian point of view, trying to think in those
terms. Every time we deal with non-Indians, they are accustomed to 30-year
planning horizons or no planning horizons at all. The idea that a tribe might
need to claim and quantify a huge water right for all time for the present and
future needs of the tribe is a very scary thing, and it's not well-regarded
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when you sit down across the table from non-Indians. They often tell us,
"Well, let's get your needs taken care of for 30 years or 50 years."
Adjudicating rights for all time is not an easy task for either the tribes or the
non-Indians to pursue. So with that backdrop, the United States has a trust
responsibility to preserve and protect Indian water. Indian water rights are
very threatening to the existing economy and expectations of non-Indians.

Next, | would like to discuss, against this backdrop, whether or not the state
general stream adjudications are adequate forums to resolve Indian water
right quantifications. | want to cover this area in two parts. First, | will
overview the law of general stream adjudications. Then I will make a few
comments and raise a few questions for the Commission's benefit regarding
whether or not general stream adjudications are adequate forums for
resolving Indian water rights, and if not, what are the possible alternatives
to this forum.

Indian reserve water rights, as | said earlier, vest as a property right at the
time the reservations were created. Where a tribe has been using water
since time immemorial, there is a federal doctrine that tribes have an
aboriginal water right—that is, a water right with a "time immemorial”
priority date. But when the water rights vest at the creation of the
reservation, the priority date in western water law is the date of the creation
of the reservation. As David pointed out, throughout the West, most of the
water law is based on the prior appropriation doctrine.

California has riparian-type rights and they talk about complications. You
try to put Federal reserve rights that are Prior Appropriation rights in a state
water right scheme with priority and riparian rights, and it becomes very
complicated. But Indian rights, again, with priority dates as of the creation
of the reservation and vesting as of the creation of the reservation, are
unguantified.

Now, there are a lot of Indian tribes that are very nervous about quantifying
their water rights for the reasons that I previously explained. How do you
guantify a water right for all time? What methodologies are available to
accomplish this result? Are they firm, are they fair, are they clear? Does
everybody understand them? Is there a dispute about it? The answer to all
of these questions is "no." There are a lot of methodologies available for
guantifying water rights, and there is a lot of dispute over how to apply these
methodologies, especially with regard to Indian water rights for agricultural
purposes. With agricultural rights, the practicably irrigable acreage standard
has given rise to a lot of dispute over how water is to be quantified.

Nonetheless, that is the task of the United States Government when it has a
claim that somebody is taking Indian water. For how can we know that
somebody is taking Indian water if the Indian water right is not quantified?

16



Session |: Western Water Trends and Directions

Some tribes say, "It's our water. It flows through the reservation. It always
did, it always will. The entire river source is our water right. We do not need
to quantify our claim to that water."”

How then do you stop the non-Indians who are diverting the water upstream
if you do not have a water right that has a size, a number, a quantity to it? Is
it true that the tribe owns all the water in the stream or not? We have to
have a court declare, or some legislature mandate, that result. Otherwise,
the tribe has a claim to all the water in the river, but no ability to tell other
people not to take it because there has not been an adjudicated claim to the
river—or at least to some amount of water from the river.

There have not been a whole lot of adjudications that have gone forward. In
fact, to date, there is only one general stream adjudication in this country
that has gone to the United States Supreme Court and that, of course, is the
Wyoming general stream adjudication in Big Horn. All other general stream
adjudications, and there are many of them out there, have been languishing
for years and years.

What is a general stream adjudication, and how does an Indian right get
involved in a general stream adjudication? A general stream adjudication
can be accomplished in either federal or state court. Everybody involved in
the river or having a claim to the river's water is brought into the court.
There is nothing magical about a general stream adjudication. Itis simply a
court declaration of all the rights to the water in the river, based either on
state law or—in the case of Indian reserve rights—federal law. A number of
state court general stream adjudications occurred in late 1940s and the early
1950s. The states were starting to try to determine who had what water
rights and adjudicate them. To accomplish this task, the states tried to bring
the United States as a party to the adjudications, since the United States
owned lots of land throughout the West that had federal reserve water rights
as well as owning some non-reserve state water rights.

Specifically, the United States owns three types of water rights: state water
rights, federal reserve water rights, and finally, as trustee for the tribes,
federal Indian reserve water rights. Prior to the McCarran Amendment*® in
1955, the United States could not be brought into these general stream
adjudications, because it could not be sued without first waiving its sovereign
immunity.

So, in the state general stream adjudications in the 1940s and 1950s, all
water rights were being determined except the most senior rights—those of
the United States and, in the case of the tribes, the Indian reserved rights.

12 43 U.S.C. § 666 (1994).
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Congress remedied this situation by enacting the McCarran Amendment,
which waives the United States' sovereign immunity from suit for purposes
of adjudicating all rights to a river or other water source. As long as the
general adjudication proceeding is undertaken in a court, the sovereign
immunity waiver applies, and the United States can be joined.

When the United States is joined, it is clear that the courts have jurisdiction
under the McCarran Amendment to adjudicate, not only the federal reserved
and state water rights, but the Indian reserved water rights as well. That is
very clear in Supreme Court jurisprudence.

Assuming that the United States is brought into a general stream adjudica-
tion, what is some of the case law regarding general stream adjudications?
First, we know that the federal courts have jurisdiction to adjudicate the
reserve rights, but the federal courts will abstain in adjudication of reserved
rights in deference to state proceedings, with some exceptions. Second, there
is a theory that the state courts are set up pursuant to a comprehensive state
statutory scheme to accomplish their general stream adjudications. As such,
the federal courts generally let the state courts adjudicate everybody's rights
together rather than try to do a piecemeal federal adjudication of water
rights.

However, federal court deference to the state general stream adjudication
will not occur where the federal court proceeding (to declare, for instance, the
existence and scope of an Indian reserved water right) is well on its way to
completion before a general stream adjudication in state court is commenced.
The classic case on this point is United States v. Adair,** in which the

9th Circuit declared and described the Kalmath Tribe's federal reserve water
rights, but the actual quantification of the tribal water rights based on the
Federal court declaration was accomplished in a state general stream
adjudication.

Note that the determination of reserved waters is governed by federal and
not state law. Whether you are in federal or state court, federal law
determines the scope, size and use of the federal reserved water rights.

Now, let's turn to state general stream adjudications and to an issue that is
unresolved in state general stream adjudications: whether or not, and to
what extent, state administrative agencies can play a role in the adjudication
of Indian reserved water rights. There is one case that has addressed this
issue. In 1994, the 9th Circuit held, in United States v. Oregon,* that the
United States was required to participate in an adjudication of water rights

14 723 F.2d 1394 (1984).
15 44 F.3d 758 (1994).
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by a state administrative agency as long as the state agency's administrative
action was part of a single statutory scheme that essentially paved the way
for an adjudication by the court.

In Big Horn, Wyoming, one of the things that we resisted for years was
having the state agencies play a role at all in determining, declaring,
describing the reserved water rights, because, like it or not, the reality is
state and tribal governments have a long history of a hostile relationship.
Non-Indians on Indian reservations may claim that tribal courts are forums
that are unfriendly to them, and that they do not have fair participation in
tribal government. Tribes feel much the same about state courts. Tribes are
often the minority by far, and they do not have any political influence over
the selection of state court judges, by vote or otherwise.

There's a long history of fighting between states and tribes over sovereignty
issues; most recently in Congress over the Safe Drinking Water Act and the
Clean Water Act when the tribes sought to be treated as states under the
Acts. The states fought against giving tribes the ability to regulate the
environment on their reservations. So this is not an old fight. It's very much
a modern fight and a battle for power. So tribes are nervous about going into
state courts because those judges are elected fairly periodically, and we feel
as though we are going to get home-towned in state courts. There is some
evidence that we do get home-towned in the state courts and that is most
unfortunate.

In United States v. Oregon, the court said, "Well, the state agencies can play a
role.” In Wyoming, we said, "The state agencies should play no role because
they are biased. They are not going to give us a fair shake."” Because if they
do give us a fair shake, that means all of the state permitees have to cut
down their uses, and they might not get any water at all. Our fear is that no
state agency or political judge is going to give Indians a very large water right
in that context.

Is it a well-founded fear? It is hard to say. We have some evidence that
perhaps it is, but time will tell. In United States v. Oregon, the single
statutory scheme that paved the way for an adjudication by the court, was
one in which there was no ability of the state administrative agency to make
binding findings on either law or fact.

Well, how is that working out today then? Let us take Nevada for example.
There is a general stream adjudication going on at the Las Vegas Valley
Basin, and United States Justice Department has said, "We are not going to
participate. We think that that is an agency action, not an adjudication,
because the agency in Nevada has a very strong role in going out and
reporting on the claims that are made by all the parties, including the claims
based on Indian reserved water rights." Essentially, the state engineer
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makes a preliminary order of who has what rights. This is administrative
agency action, not court action. Next, objections to the preliminary
determination made by the state engineer are collected. Then the state
engineer issues a final determination, and that determination goes to state
court, essentially becoming a complaint.

So we have all this activity going on in the state agency in Nevada. Is this
proceeding encompassed by the waiver of sovereign immunity in the
McCarran Amendment? | think there is some serious question about that.

What are we doing in Big Horn? Early on, we had the state administrative
agency taken out completely. The state agency does not report at all on the
reserved water rights. Instead staff of the court would do that.

Now, we're in the Walton case. That means we're adjudicating the reserved
rights claims of non-Indians who bought former allotments and claim now
that they had the right to use a portion of the treaty reserved water right for
irrigation purposes.

In Big Horn, we have a little bit different involvement of the state
agency—that I think it is a little more palatable from a policy standpoint or
the tribal point of view—and that is this: claims for Walton rights are filed
with the state engineer. These are procedures that the parties worked out in
Big Horn by consensus; basically, special procedures under the McCarran
Amendment for Walton rights.

The claims are filed with the state engineer, who then goes out and finds out
all the documents available to substantiate the claims or not, puts all of them
in a report to the court that is then filed with the special master. At this
point, all the parties are notified that the report by the state engineer was
filed. However, the report has no weight as evidence whatsoever. Instead it
goes to the special master who then takes objections to the claims described
by the report. So the state's position as an administrative agency is
irrelevant to the adjudication.

I think what Congress intended is that the state agencies not play a role in
the adjudications because the McCarran Amendment is a waiver of sovereign
immunity from suit. We got to have a lawsuit here, and a state
administrative proceeding that makes binding determinations is not a
lawsuit. Thus it is not consistent with the McCarran Amendment. However,
this is an issue that's going to arise increasingly in general stream
adjudications. That is, what is the proper role for the state, and should the
United States Government be giving advice or guidance regarding the proper
role of the state?
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Another issue that is commonly raised in the McCarran Amendment or
general stream adjudication cases is whether the lawsuit is sufficiently
comprehensive to adjudicate all the relative rights to the river system or
other source? Unfortunately, the courts are going all over the place with this
issue. Hydrology has progressed faster than federal policy on water, and we
know more and more about the interrelationship of groundwater and surface
water. It seems as though the more we learn about hydrology, the more
complicated it becomes. We know that, with few exceptions, groundwater
and surface water are interrelated. Itis just a question of time before the
impacts of one use on the other will be felt.

So what did Congress have in mind, then, when it said that immunity from
suit is waived only if there is a comprehensive general stream adjudication
determining all the rights in the river system or the source? What is a river
system? Does it have to include the groundwater as well as surface water in
order for the United States' sovereign immunity waiver to be valid? Some
courts say "yes" and others say "no." The 9th Circuit, in United States v.
Oregon, held that our understanding of the hydrologic relationship between
groundwater and surface water still is so new that the Court would not
require, under the McCarran Amendment, that the surface water and the
interrelated groundwater be adjudicated as the same river source in order for
sovereign immunity to be waived.

Now, | think that's a policy question that Congress needs to think about.
Was that what Congress had in mind, or are we going to piecemeal
adjudication in these state courts? First, we are going to do the surface
water and then we're going to do the groundwater, maybe, someday? What
happens when the groundwater impedes the surface water or the surface
water starts affecting the groundwater? What are we going to do about that?
We have done something piecemeal. Is that what Congress had in mind in
the McCarran Amendment? | think not. Of course, in New Mexico we are
doing it right. We have, in the Aamodt® case, a general stream adjudication
going on in which both the surface waters and the interrelated groundwater
are being adjudicated. I think that this is what Congress had in mind under
the McCarran Amendment.

Now, interestingly, it is not always clear whether all the tributaries to the
river system have to be included in order for Congress' waiver of immunity to
be valid under the McCarran Amendment. Courts have gone both ways on
the issue. In Colorado, they did not adjudicate tributaries as part of the
general stream adjudication, whereas in Idaho they are adjudicating all the
tributaries as well as the main stem of the river because in their view that's
the river system.

6 537 F.2d 1102 (1976), cert. denied, 429 U.S. 1121 (1977).

21



Indian Water—1997: Trends and Directions in Federal Water Policy

My next point regarding general stream adjudications in state courts is this:
the United States Supreme Court in the 1993 case United States v. Idaho*’
held that the United States is not required to pay state filing fees in general
stream adjudications, because the McCarran Amendment expressly provides
that "no judgment for costs should be entered against the United States."
Although we're not sure what "costs" and fees are exactly, the Court decided
that it was going to be very careful in determining when the United States
waived its sovereign immunity for purposes of paying money under general
stream adjudications. So | think the courts are going to carefully guard the
United States' waiver, and not hold the United States liable to pay for
portions of these state court general stream adjudications once they are
started.

Interestingly, along those lines, although the state procedural laws apply in
state general stream adjudications, remember that the state courts are
guantifying the federal rights under federal law. There's a procedure for
making all this happen, and that is under state law. This is okay under the
McCarran Amendment. But any procedure in which the states purport to be
part of a McCarran Amendment, or to be getting ready for a McCarran
Amendment case, is going to receive strict scrutiny by the Supreme Court.

For example, in United States v. Oregon, there was a preliminary registration
statement required to be filed, to give the state agencies some idea of the
scope of what was going to happen if it started the general stream
adjudication. So the agencies were getting ready for a general stream
adjudication but not really doing one yet. And the courts said, "That's not
good. The United States' sovereign immunity waiver does not apply there."
It has to be an adjudication or an integral part of an adjudication. A state
can't order the United States to file registration statements unless there's a
general stream adjudication started, and filing is part of the adjudicatory
process.

Let me close by making a few comments about the history of Indian tribes in
these general stream adjudications. | want to start by pointing out one big
advantage and then note the many disadvantages. The big advantage, it
seems to me, is that general stream adjudications—particularly where
there's a comprehensive statutory scheme to make the general stream
adjudication go forward—are a known quantity. It's something with which
we can work.

That is a big question in water rights, because water rights are a unique
species of property not really owned by anybody. It is a right to use water.
Governments permit and regulate the right to use water. There may be an

17 508 U.S. 1 (1993).
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individual property interest in that right to use—there is debate about
that—but I think there is a use right in individuals. So how do you bind
people after you adjudicate an Indian reserve right? How do you get
everybody bound to that result short of a general stream adjudication in
which everybody with an interest or claim in the same water source is
brought in and has their day in court? The big advantage in these general
stream adjudications, if they are done right (and I'll tell you what I think is
doing them right is), is that the senior water rights can be determined for all
time with finality. Nobody can claim later on, "I wasn't there—I didn't
participate.” Because there is a procedure and a comprehensive statutory
scheme for bringing everybody in and saying, "You get your day in court and
you do not get another day in court. It's done. Indian reserve rights are
guantified, no question about it."

Where general stream adjudication have done what is logical, which is to
start with the oldest rights first and then move forward, in order to see
whether there's any water left after all the seniors are taken care of, the
tribes have had good experiences. In particular, I would like to cite the
Aamodt general stream adjudication in New Mexico.

Now, that has been going on a very long time. It has taken the court, in my
view, excessively long to adjudicate the rights. | think one of the criticisms of
general stream adjudications is that the courts need to hasten the process.
The courts, | think, really want the parties to settle, and we're going to have
a whole half day on the problems of settlement now and why settlements are
not happening.

So the United States is in the odd position today of deciding, "Shall we make
our policy on settlement stronger and try to get settlements done, because
the United States is trustee here and failure to act can result in monetary
damages by Indian tribes against the United States Government for failure
to protect the Indian water right." The United States right now, it seems to
me, ought to be thinking, "Well, should we get the courts to expedite some
rulings here or should we negotiate?"

Let me tell you about Aamodt. This summer the Indian Pueblos sat down in
Aamodt and said, "You know, this case has been going on for twenty years
and non-Indians still get all the water. We have been adjudicated at least
preliminarily, although not in a final order, as the senior water right holder.
Yet, every year we get what is left over when the non-Indians are done. Now,
what is fair about that? It has been twenty years since we began."

The tribes have been irrigating since time immemorial and their fields sit
dry. What is fair about that? So the Pueblos came to us and said, "Isn't there
something we can do about this? Can we ask the court to enforce what it has
ordered?" The orders are not final. In law that means we have not appealed
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them all the way to the U.S. Supreme Court, but we sat back and said, "Well,
there's something very unfair about that. Why don't we go ask the court,
through a motion for injunctive relief, to enjoin the juniors' use upstream?
Last summer was a dry year, we all know." So we said, "Well, let's give it a
shot." I mean, it's not, in our view, as good as having a final order of
adjudication, but let's just go ask the court to enforce the senior right.

So we filed a motion with the Federal District Court this past summer asking
the Court to enjoin the junior water right users upstream of the Pueblo of
Tesuque in New Mexico. Fortunately the juniors came forward and said,
"We'll work with you. You're senior, we admit it. There is no sense in having
a long court proceeding and all kinds of affidavits and experts dueling away
this summer." Meanwhile, everybody's fields were going dry. The juniors
made a deal with the Pueblo of Tesuque in which the senior water rights
were provided for first. Then when we got taken care of, we rotated the
water back to the juniors. Now, admittedly the Pueblo of Tesuque, in an
exercise of goodwill, did not irrigate all the land to which it was entitled last
summer, but it irrigated a substantial amount of land that it would not have
been able to irrigate if the juniors hadn't come forward as part of this
agreement and let the water run down.

My view was that in Aamodt, the court was poised and, in fact, set an
expedited hearing schedule for the purpose of hearing this, and now in
Aamodt, the judge has ordered us sua sponte (meaning "on his own") to come
up with an administration plan for the rest of the case. | think the judge
there is getting real hot to start enforcing the senior water rights.

Well, that is how it should be. That is a good result, but it is rare. On the
Gila River in Arizona, Indian reserved water rights are not even close to
getting adjudicated for the first time, so that twenty, thirty years later, the
Indians who have the senior rights in Arizona are still not being protected.
There is something wrong with the general stream adjudications like that.

Let me tick through a couple other points here about general stream
adjudication. I did tell you about the role of the state administrative agency
and the state itself.

In Wyoming, we are in a running battle with the state that is quite
frustrating and upsetting to me. The state agency plays the role that |
described in the Walton case, where it just reports on what evidence is
available and then goes to the court. There is a big procedure for the parties
to object to the claims that are made and described in the report. But the
State of Wyoming repeatedly has not followed the procedure—I think, in
part, because the State of Wyoming is unclear about what its role in the
adjudicatory process is.
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The state said, "Well, we're the reporters. Why should we object to our own
report?” | say, "No, the state is a party to this case. Your administrative
staff in the state engineer's office is like an arm of the court. They are no
longer your staff for this purpose. You have to object just like anybody else if
you want to participate in the Walton trials.”

We had a big snafu, in which the state failed to object and follow the
procedures to the claims and then wanted to join in the Walton trial and
participate. We said, "No way, you didn't object. Everybody has to object.”
So we went through a bit row over that, and spent four or five months and
countless thousands of dollars fighting over the issue.

The state has to stay out. In my view, the United States should make clear
that the waiver of immunity under the McCarran Amendment was into an
adjudication in which the state may use its staff. But the administrative staff
should be very clearly understood as arms or staff of the court and not staff
of the state. Even the state is confused about the role of its staff. This is no
good. We are wasting time on issues like this over and over again.

| talked about phasing. General stream adjudications can be advantageous
because they bind all the parties. You are getting the Indian reserve right
guantified, and this is good as long as the phasing of the Indian rights is done
in a sensible way. That is, the senior rights ought to be done first and not
much later in the general stream adjudication.

The state procedural schemes under the McCarran Amendment are all over
the place, so depending on what state you are in, you have a slightly
different—or maybe significantly different—scheme for implementing the
McCarran Amendment general stream adjudication. Some state procedures
are very cumbersome. It seems to me that maybe some guidance to the state
courts to come up with procedural schemes that are more uniform, like the
typical rules of discovery, would be appropriate. Let's not make up these
unique procedures for general stream adjudications because they confuse
people. Why do we need something different from the general procedural
rules for any trial? Creating a hybrid process is not working. It's causing
delay. It's causing parties to spend money on things that are just mind-
bogglingly frustrating, like procedure.

Finally, let me just note that whether you are dealing with Federal or state
court, the simple fact of the matter is that there still is a lot of Indian
reserved water law, as you can see in my outline that | submitted for
materials. 1I'm not going to go over it now, but there are still a lot of
unknowns on the contours of the reserved rights doctrine. This uncertainty
makes the courts really reluctant, but if you think that is hard, try the
negotiations. Many parties are unwilling to settle without knowing what the
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basic Indian reserved water right is. This is really unfortunate. Is there an
alternative to general stream adjudications? | want to leave you with one
thought.

It seems to me that what the United States is trying to do is adjudicate the
reserved water right because it has a trust responsibility to do so. It seems
to me there ought to be more considered. | know there's a lot of discussion
going on about bringing federal court declaratory actions to adjudicate only
the reserved water right, suing all the parties who might have an interest in
the same water source, just like you would in a general stream adjudication,
but you're not stuck with thirty years of adjudicating everybody's rights. This
would be a cleaner action. It may yield faster results for adjudicating
reserved water rights. So | leave you with that question: what is wrong with
federal court declaratory actions regarding Indian reserved water rights?
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Environmental Management and the Effects of Water Use

Chelsea Congdon*®

I was asked to talk about environmental management and its effects on
water use; and specifically the effects of environmental water issues on tribal
water management. | would like to communicate that all of
us—conservationists, tribes, policy makers—need to think creatively, in our
work and our recommendations, about ways to respond to the revolution that
David Getches described. I'm not a lawyer so | can't give you the background
on different cases or settlements, but there are some that | will use, or refer
to, to illustrate some of my points. But first, I would like to begin with an
observation that echoes David's comments: that we are now looking at
western water policy driven by an entirely different set of concerns and
priorities than first existed when the institutions and agreements for
managing water resources were created.

In those days, simply put, the development of western water by the Federal
Government was seen as essential to enticing settlers, non-Indians, to the
West. Today, the focus is on managing water resources to meet increasing
and competitive demands for water in an environment where water is scarce,
and where all water users and uses are, in fact, interdependent.

Environmental water needs are relative newcomers to the water policy
arena, and unfortunately, they are often seen as a competitors to the
reliability and certainty of consumptive water uses. For some tribal users,
who have not yet had the chance to fully develop or—in some cases—quantify
their water rights, environmental water needs are seen as an obstacle to the
achievement of tribal equity; both under tribes' treaty rights and under their
goals of self-determination that are associated with resource-based
development.

Seeing these environmental issues and other issues as opposed is not, |
think, constructive. If possible, in most cases we should create situations
where we don't have to choose between the Endangered Species Act and
treaty rights. In the issues that surround the development and settlement of
tribal water rights and the protection and restoration of aquatic ecosystems,
we can find ways to not be at odds. Environmental water and tribal water
are now among the most defining and significant components of
contemporary water policy.

Given the economic and political context that we face today, it's critical that
tribes, conservationists, and the people working on policies to resolve these

18 Water Resources Analyst at the Environmental Defense Fund in Boulder, Colorado.
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issues find forward-looking ways to improve institutions and implement
administrative arrangements so that diverse needs can be met. It's going to
take innovative thinking. It's going to take tribes, conservationists and
others being pro-active, and it's going to depend on all of us having the
courage and the goodwill to try to work together.

Some would say that environmental demands are the biggest pressure on
water in the West right now. In fact, the biggest pressure on water in the
West right now are urban demands. In the arid Southwest, in the wet Pacific
Northwest, throughout the Rocky Mountain Region, urban growth now is
occurring faster than it has at any point in time—anywhere.

Partly as a result of this growth, there are now administrative and
management changes that are being proposed in river basins, including the
trend that David mentioned toward watershed management. Among the
greatest sources of uncertainty, as we try to improve the management of
water to meet growing demands, are the settlement and quantification of
tribal water rights and the achievement of certain levels of environmental
protection and restoration.

As David's comments indicated, | think that more than before, tribal
demands and environmental demands are going to have to be met through
improved water management, conservation, efficiency, reservoir re-operation
and the re-allocation of water through markets and other mechanisms.

So from a certain perspective you could say that unmet environmental needs
and tribal demands are in the same boat; but at the same time, | recognize
fully the difference in the nature of these demands, and that the tribal issues
and conservation issues are different at their core.

I think back to a meeting that took place in December of 1995 on the
Flathead Reservation. It was a meeting of conservation groups and tribes
that was sponsored by the Native American Fish and Wildlife Service and the
World Wildlife Fund. The purpose of the meeting was to explore the
potential for cooperation between conservationists and tribes. | think
anybody who was there would agree that that meeting was candid, and it was
honest, and it was difficult.

It was difficult because we come from different cultures, and the issues that
conservation groups work on are for tribes much more fundamental. They
are issues that are part of the tribal identity and self-determination. That
difference seems to make it difficult for us to find ways to work together, but
I think we can and I think we must.
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A more practical and political reason for looking for ways to work together is
that conservationists and tribes, as parties with interests in water, have had
relatively little political power or clout in the western policy arena, for many
of the reasons that Sue Williams described.

It is true that tribes enjoy a unique government-to-government relationship
with the Federal Government, and that the U.S. Government has important
treaty and fiduciary obligations to the tribes. Even as we meet this year, |
expect that this relationship can be used, as it should be used, by the tribes
to leverage more action by the Federal Government to resolve tribal water
issues.

However, | also strongly believe that success in securing and developing the
water rights to which the tribes are entitled will necessarily involve finding
ways to achieve those goals in conjunction with the resolution of other water
management issues. This is particularly true given our new era of budget
politics in western water.

Western water policy is dominated by stories of conflict, and it's based on
mountains of laws, policies, institutions and technical fixes that are designed
to address these conflicts. Like growing urban water demands, | would say
that environmental water demands are here to stay, and as we develop a
tribal agenda for shaping water policy, we will have to take into account
environmental water needs.

I personally tend to agree that it's not fair that tribes—after waiting and
working hard to be in a position to develop water rights—now face
environmental constraints to developing their rights, but this is where we
are. It's part of the landscape, and | think we have to figure out the best way
to deal with it.

The fact that environmental issues can and do figure into tribal water issues
can be seen in some of the recent tribal water settlements. Before the 1990s,
there were very few, if any, settlements that had explicit provisions and
conditions for addressing environmental matters.

Since 1990, there have been several examples of settlements where
environmental water issues were an explicit component of the settlement for
tribal water: the Fallon Paiute-Shoshone and Truckee-Carson-Pyramid Lake
settlement in 1990, the Jicarilla-Apache settlement, the Wind River
litigation—which is full of issues about instream flows, the ongoing Animas-
La Plata Project, and the Colorado Ute Indian water rights settlement.

At least one of these serves as an example of an instance where

environmental needs actually helped to advance the water right settlement.
In the Fallon Paiute-Shoshone and Truckee-Carson-Pyramid Lake water
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rights settlement, the endangered cui-ui in Pyramid Lake and the needs of
the Lahontan Valley wetlands for water threatened to impact urban water
users in Reno/Sparks as well as irrigators. This situation served, in large
part, to bring the urban interests into discussions with the tribes. | think it's
far to say that in that case, the tribes' position was strengthened by the
Endangered Species Act, by demands for greater water use efficiency, and by
an alliance that was created between conservationists, tribes and other
people in the region.

So what is ahead? We have entered a new era of western water policy. Itis
about tribal water rights. It is about environmental water needs, and
unfortunately it's about the budget. The fight over the Animas-La Plata
project in Colorado is one painful example of the kinds of issues facing tribes
and conservationists in budget-tight times.

In Colorado, the State Governor and Secretary Babbitt have recently
convened all of the parties to the Animas-La Plata conflict to see if they can
reach a consensus on alternatives to the project that would still provide
water to the tribes and to other parties in the conflict in a less
environmentally damaging way.

The opponents to that project interestingly include conservationists, taxpayer
groups and citizen groups. Taxpayer groups are new in this western water
battle. I think it's correct to say that the opponents to the project are unified
in their commitment to finding a way to satisfy tribal water rights, but they
feel very little obligation to spend taxpayer dollars to deliver water to
non-Indian irrigators.

The proponents to the project have options to consider—including litigation.
But there is also an option for tribes, conservationists and taxpayer groups to
try to work together to find ways to satisfy the water and equity demands of
the tribes. It doesn't mean that the tribes and the conservationists will agree
on everything, but cooperation between them might strengthen their
respective positions.

In other words, meeting water needs for endangered species and ecosystems
should not preclude the satisfaction of tribal demands, and hopefully vice
versa. However, the timing of both of these demands within the evolution of
western water policy indicates that they will probably have to be solved
together—at least in many cases—and maybe they can be.

There are some interesting precedents evolving. The jury is still out as to
whether they will work. But in the Colorado River Basin, for example, the
Recovery Action Program for endangered fish in the upper basin is predicated
on finding ways to recover the species and to accommodate future water
development.
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In the lower Colorado River, there is a multi-species conservation program
involving states, tribes, and the Federal Government. The program is
designed to try to protect and restore endangered species consistent with the
Endangered Species Act, and to accommodate water use and development by
the lower basin states and tribes.

Watershed management plans are another opportunity for joining tribal,
environmental and other concerns. The Chelan Agreement in the State of
Washington involved tribes, conservationists and water users working to
address conflicts between endangered salmon, a growing population's
demands for water, and water development goals.

In the Deschutes basin, the Environmental Defense Fund and the Warm
Spring Tribe have worked together to identify the threats to water quality
and instream flows and to try to develop solutions to those problems. Again,
the Deschutes Basin Resource Conservancy includes a whole cast of
characters, including conservationists and tribes.

So in sum, | think that conservationists and tribes face similar, albeit not
identical, challenges when it comes to achieving water management goals.
We are operating in a context where most of the river basins in the West are
fully appropriated, where urban populations are mushrooming across the
region, and where there are not deep-federal pockets to pick up the costs of
making good on old promises.

Solving these problems is going to take a combination of water and money,
and there are a lot of ideas being kicked around. David mentioned water
marketing and other avenues that people are exploring.

The Ten Tribes Partnership in the Colorado River Basin was formed in 1992
to try to achieve greater equity for the tribes with water rights in the basin
through marketing. The Environmental Defense Fund, among others,
believes that we can find ways to arrange leases of water that will protect
tribal rights, generate revenue and provide instream benefits as well.

In addition to water marketing, it's probably worthwhile for people to explore
options for leasing a certain portion of water for instream flows or other
environmental benefits in exchange for explicit guarantees to develop rights
to other water in the short term.

Tribes, conservationists and others should explore the possibility of using a
portion of revenue streams from hydropower projects, since after all, the
electricity derives largely from tribal water. These funds might be used to
finance economic and water development by the tribes and also to finance
environmental restoration.
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This seems like a long way around the question of environmental
management and its effects on water use, and | think that's because nobody
can predict with any confidence what impacts environmental water needs
will have on water development, at least not quantitatively, but we can be
certain that the environmental needs are going to be part of the mix.

I believe the single biggest change in western water policy—and challenge to
tribal water development—is budget politics. The United States Congress is
looking for ways to cut funding for basic human services, school lunches, and
welfare programs. It's unrealistic, | think, to expect that the government will
find large amounts of money to build the Animas-La Plata project, or other
expensive water projects, for tribes or for anybody else.

But it will take money to turn tribal paper water rights into wet water, and it
will take money and water to restore protected environmental resources. If
we can figure out ways and situations where we can work together to raise
the money to acquire the water, to develop revenue generation, to enhance
water development and to facilitate water development, then I think we are
on the right track.

For the benefit of all of us, I guess, | would share the embarrassing
experience of conservationists, who in working to pursue solutions to
environmental water problems or other environmental problems, are
basically lousy at working together. We are only beginning to learn how to
work with each other to advance issues that we have in common.

What we find is that we can be successful, as coalitions, when we have
specific tasks and when we are dealing with certain defined issues. So we
don't have to agree on everything. We just have to agree on something. If
conservationists can agree on certain thresholds and criteria for success and
minimum goals, it turns out that we can work pretty effectively together,
much to our own surprise.

While conservationists and tribes are very different and have very different
cultures, there are certain issues we have in common. Where we can agree
on a set of goals and criteria, where we can contribute to a collaborative
effort based on our respective strengths and our technical abilities, and
where we can create an alliance that can succeed in those instances, | believe
we can and should work in that direction.
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Comments of the Chairman of the Northwest Indian
Fisheries Commission

Billy Frank, Jr.*°

Water, as you heard, is so important to all of us. Right after World War 11,
there was a guy who sang a song about a another guy name Ira Hayes that
lived right over here. He sang about the Pima Indians that live right over
here. He sang about the water, the river, and the Indian people, and where
are they at today?

You know, in 1945 Ira Hayes went to war; in 1945, | went to jail for treaty
rights, fishing on the Nisqually River, and | also went to war like a whole lot
of us.

Then where are we today? Where are them people today? They dried that
river up over here. There is no river. They took all of their way of life away
from them. They took their food, and they gave them surplus food. When
they gave us surplus food, they gave us sugar diabetes. When they took our
water away, they give us sugar diabetes. When they took our culture away
and our way of doing what we do, they gave us sugar diabetes. Today, we
have it.

I see a lot of my friends walking around without any legs on. That's very sad,
and that's what we are talking about here today. We are